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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 
SONITPUR AT TEZPUR 

 
  
PRESENT : SRI S. DAS 
   ADDITIONAL SESSIONS JUDGE 
   SONITPUR, TEZPUR 
 
 

CRIMINAL APPEAL NO. 18 (S-3) OF 2015 
 
 

 
1.      Sri Dibyajyoti Kalita 

S/o Lt. Khagen Kalita 
Of Borjhar Gaon 
PS : Tezpur 

      Dist.: Sonitpur. 
  ……………. Appellants 

 
 

-VERSUS- 
 

1. Sri Arup Kumar Pathak 
     S/o Lt. Parashuram Pathak 

          Of Polofield, Tezpur 
          PS : Tezpur, Sonitpur. ............. Respondent  
 
 
 

A P P E A R A N C E 
 

For the Petitioner : Md. F. Haque,  Advocate  

For the Respondent :  Sri B. Borthakur, Advocate. 

   
  Date of Argument  : 06-05-2016 

 

 Date of Judgement : 25-05-2016 
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J U D G E M E N T 

 

    This Criminal Appeal has been filed under section 374(3)  Cr.P.C. 

against the judgment and order of Sri O. Mize, S.D.J.M.(S), Tezpur  dated          

15-07-2015  in C.R. Case No.424/11 convicting the appellants to pay a fine of 

Rs.5,50,000.00 (Rupees five lakh fifty thousand) U/s.138 of Negotiable 

Instrument Act.  

   

  The necessary facts leading to  filing of this  appeal are as 

follows : 

 

2.  On 24-10-10 accused Dibyajyoti Kalita took Rs.5,40,000.00 

(Rupees five lakh forty thousand) as loan from complainant Arup Kumar Pathak 

with a promise to repay the said amount within one year. On 27-10-11 the 

accused in discharge of his liability issued a cheque bearing No.034385 for an 

amount of Rs.5,40,000.00 (Rupees five lakh forty thousand) drawn on Assam 

Gramin Vikash bank in favour of the complainant. The complainant presented the 

said cheque for collection through SBI, Tezpur but the cheque was returned to 

the complainant due to insufficiency of fund. Then on 16-11-11 the complainant 

issued notice to the accused through registered post with A/D to the accused 

under clause B of section 138 of NI Act demanding payment of the amount 

within 15 days from the date of receipt of notice but the accused did not pay any 

amount.  

 

3.  On receipt of the complaint petition, a complaint case was 

registered in the court of ld C.J.M., sonitpur, Tezpur and ld C.J.M., Sonitpur, 

Tezpur transferred the case to the court of S.D.J.M.(S), Tezpur for trial.  

  

4.  On appearance of the accused person particulars of offence       

U/s. 138 of Negotiable Instrument Act was explained to the accused, to which he 

pleaded not guilty and claimed to be tried.  
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5.   In order to prove its case complainant side examined two 

witnesses. On conclusion of prosecution evidence, the accused was examined 

U/s 313 Cr.P.C. The accused pleaded his innocence and adduced no evidence 

whatsoever.  

 

6.  The Ld. Court below, on consideration of evidence on record and 

after hearing ld. Counsel for both sides convicted the accused U/s.138 of 

Negotiable Instrument Act.  

 

7.  Being highly aggrieved by the said order of conviction this appeal 

has been preferred by the accused /convict challenging the impugned judgment 

and order on the following grounds :     

 

GROUNDS: 

 

i) The impugned judgment and order of conviction passed by the learned 

Trial Court in the instant case is not sustainable in law and equity and 

hence the same is liable to be set aside.  

ii)   Upon a proper and unbiased appreciation of evidence vis-a- vis the 

facts and circumstances of the case, the ld. Trial Court ought to have 

acquitted the accused instead of convicting him for the offence of 

cheating. Hence, the impugned order is liable to be set aside.  

iii)  The Ld. Trial Court had failed to appreciate the facts that the 

complainant is a money lender by profession and he took the blank 

cheque from the accused by lending him a small amount which was 

repaid and refunded by the accused, but the complainant instead of 

returning the blank cheque had misused the same.  

 

8.  I have gone through the evidence on record. I have also perused 

the impugned judgment and the grounds cited in the memo of appeal. I have 

also heard argument of both the sides.  
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  Decision and Reasons thereof  

     

9.  P.W.1 Sri Arup Kumar Pathak is the complainant. He has deposed 

that on the relevant date the accused approached him for a loan of 

Rs.5,40,000.00 (Rupees five lakh forty thousand) which the complainant gave 

him on 24-10-10 in presence of witnesses. The accused promised to repay the 

said amount within one year from the date of receipt and also executed a hand 

note and issued money receipt on the said date. Ext.1 is the original hand note. 

Ext.2 is money receipt for an amount of Rs.5,40,000.00 (Rupees five lakh forty 

thousand).  Ext.1 (1) and Ext.2 (1) are the signatures of accused Dibyajyoti 

Kalita in the hand note and money receipt respectively.  PW 1 has further 

deposed that on 27-10-11 the accused issued a cheque bearing No.034385 for 

an amount of Rs.5,40,000.00 (Rupees five lakh forty thousand) drawn on Assam 

Gramin Vikash Bank, Tezpur for repayment of the said loan. Ext.3 is the said 

original cheque, and Ext.3(1) signature of accused Dibyajyoti Kalita. In his 

evidence PW 1 alleged that he presented the said cheque in his SBI Account for 

collection of the said amount but the said cheque was dishonoured and returned 

unpaid with a note along with memorandum showing the reason “fund 

insufficient”. Ext.4 is the said letter issued by Branch Manager, SBI, Tezpur. Ext.5 

is the return memo with note issued by Assam Gramin Vikash Bank, Tezpur on  

4-11-11. Thereafter, on 16-11-11 the complainant sent a statutory notice by 

registered post with A/D to the accused demanding payment of the cheque 

amount within 15 (fifteen) days from receipt of the said notice but the said notice 

was returned by postal peon showing that the accused was not found at the 

address. Ext. 6 is the advocate notice and Ext.7 is postal receipt.  

 

10.  PW 2 is Sarat Chandra Kalita. He has stated that on   24-10-10 the 

accused received Rs.5,40,000.00 from the complainant by executing hand note 

where he put his signature as witness. Ext.1 is the hand note and 1(2) his 

signature.  
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11.  In cross examination PW 1 stated that he gave the accused 

Rs.5,40,000.00 (Rupees five lakh forty thousand) as loan and the said amount 

was withdrawn from his SBI Account on 24-10-2010. He denied defence 

suggestion that the accused has paid substantial amount of the loan and he 

asked for making payment of the remaining amount. He also denied defence 

suggestion that he was involved in money lending business.  

 

12.  PW 2 in his cross stated that Ext.1 hand note was issued and 

signed by the accused. He denied defence suggestion that he signed Ext.1 in a 

blank sheet. 

 

13.  From the discussion of the evidence adduced by the complainant 

in support of his case, it appears that the complainant has produced and 

exhibited the vital documents showing that on the relevant date the accused 

received Rs.5,40,000.00 (Rupees five lakh forty thousand) from him as loan by 

executing hand note in presence of witnesses. The complainant has produced 

and exhibited the hand note executed by the accused and cheque bearing the 

signature of the accused. Moreover the complainant also produced the return 

memo issued by concerned Bank with note “insufficient Fund. 

 

14.  The plea of the accused is that the complainant was engaged in 

money lending business and he has paid substantial amount he had taken from 

the accused. The accused adduced no evidence. However, in cross examination 

the appellant side put suggestion to PW 1 that the complainant was in money 

lending business and attempted to show that the complainant did not give loan 

to the accused. 

 

15.  It has been contended on behalf of the accused/appellant that the 

ld. Court below did not appreciate the evidence vis a vis the facts and 

circumstances of the case in proper prospective, and did not give accused 

adequate opportunity to prove his innocence.  
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16.  On the other hand the ld. Counsel for the complainant/respondent 

has submitted that the complainant has brought on record convincing and 

reliable evidence and the ld. Court below rightly passed order of conviction. The 

ld. Counsel also submitted that there is no dispute about the signature of the 

accused on the cheque and the ld. Court below has correctly drawn the 

presumption that the cheque was issued by the accused for payment of the 

amount for discharge of the debt or amount the accused received from the 

complainant. It is further submitted that it is evident from the evidence on record 

that the debt in question is a legally enforceable debt.  

  

17.   For better appreciation of the rival submission it would be 

proper to reproduce Sec.138 and Sec.118 and 139 of N.I. Act which are as  

under :   

 

 118(a) Presumptions as to negotiable instruments –  

 Until the contrary is provided, the following presumptions shall be made - 

(a)  Of consideration- that every negotiable instrument was made or drawn for 

consideration, and that every such instrument when it has been accepted, 

indorsed, negotiated or transferred, was accepted, endorsed negotiated or 

transferred for consideration; ...................................” 

 

138. Dishonour or cheque for insufficiency, etc. of funds in the account.- 

Where any cheque drawn by a person on an account maintained by him 

with a banker for payment of any amount of money to another person from 

out of that  account for the discharge, in whole or in part, of any debt or 

other liability, is returned by the bank unpaid, either because of the amount 

of money standing to the credit of that account is insufficient to honour the 

cheque or that it exceeds the amount arranged to be paid from that account 

by an agreement made with that bank, such person shall be deemed to 

have committed an offence and shall, without prejudice to any other 

provision of this Act, be punished with imprisonment for a term which may 

extend to 2 (two years), or with fine which may extend to twice the amount 

of the cheque or with both;  
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  Provided that nothing contained in this section shall apply unless- 

(a) The cheque has been presented to the bank within a period of six months 

from the date on which it is drawn or within the period of its validity, 

whichever is earlier;  

(b) The payee or the holder in due course of the cheque, as the case may be, 

makes a demand for the payment of the said amount of money by giving a 

notice in writing, to the drawer of the cheque, within 30 (thirty)  days of the 

receipt of information by him from the bank regarding the return of the 

cheque as unpaid; and  

(c) The drawer of such cheque fails to make the payment of the said amount of 

money to the payee or as the case may be, to the holder in due course of 

the cheque within fifteen days of the receipt of the said notice. 

  

Explanation : - For the purposes of this section, “debt or other liability” means a 

legally enforceable debt or other liability”. 

 

139.  Presumption in favour of holder. – It shall be presumed unless the 

contrary is proved, that the holder of a cheque received the cheque, of the 

nature referred to in Section 138 for the discharge, in whole or in part, of 

any debt or other liability”.  

 

18.                 In the case of Krishna Janardhan Bhatt -Vs-Dattatraya G. 

Hedge,  (2008) 4 SCC 54 has observed that section 138 of the NI Act has 

three ingredients viz. 

 

(i) That there is a legally enforceable debt. 

(ii) That the cheque was drawn from the account of bank for discharge in whole  

or in part of any debt and other liability which presupposes a legally 

enforceable debt ; and  

(iii) That the cheque so issued had been returned due to insufficiency of 

funds. 
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19.                 With regard to the presumption of the legally enforceable debt 

the Hon’ble  Supreme Court in the case of “Rangappa –vs- Sri Mohan 

(2010)11 SCC 441  has held as under:   

 “30. The proviso appended to the said section provides for  compliance 

with legal requirements before a complaint petition can be acted upon by a 

court of law. Section 139 of the Act merely raises a presumption in regard to 

the second aspect of the matter. Existence of legally recoverable debt is not a 

matter of presumption under Section 139 of the Act. It merely raises a 

presumption in favour of a holder of the cheque that the same has been issued 

for discharge of any debt or other liability.”    

 

20.  As regards how to rebut presumption in “Rangappa (Supra)  

Hon’ble Supreme Court has held as under:  

     

    “28. In the absence of compelling justifications, reverse onus clauses 

usually impose an evidentiary burden and not a persuasive burden, Keeping 

this in view, it is a settled position that when an accused has to rebut the 

presumption under Section 139, the standard of proof for doing so is that of 

“preponderance of probabilities”.  Therefore, if the accused is able to raise a 

probable defence which creates doubts about the existence of a legally 

enforceable debt or liability, the prosecution can fail. As clarified in the 

citations, the accused can rely on the materials submitted by the 

complainant in order to raise such a defence and it is conceivable that in 

some cases the accused may not need to adduce evidence of his/her own.” 

 

21.          In the case of Mallavarapur Kasivisweswara Rao –vs- 

Thadikonda Ramulu Firm (2008)7 SCC 655 Honb’le supreme court  has 

held as under: 

  “Under Section 118(a) of the NI Act the court is obliged to draw 

presumption in favour of the holder of the cheque that the promissory note was made for 

consideration, unless the contrary is proved. Their Lordships  have further held that it is a 

settled position that the initial burden in this regard lies on the defendant to prove non-

existence of consideration by  bringing on record such facts and circumstance which 

would lead the court to believe the non-existence of consideration either by direct 
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evidence or preponderance of probability showing that the existence of consideration was 

improbable, doubtful or illegal.”  

 

22.   I have threadbare analysed the fact materials as well as the 

evidence on record.  I have also discussed the relevant law in the context of the 

case in hand. I find that the complainant/respondent is able to prove by 

adducing cogent evidence that on the relevant date the defendant took a loan of 

Rs.5,40,000.00 (Rupees five lakh forty thousand) from the complainant by 

executing a hand note. It is also clear from the evidence on record that the 

complainant received a cheque from the accused drawn on Assam Gramin Vikash 

Bank, Tezpur for repayment of the said loan amount and when the complainant 

presented the said cheque in SBI, Tezpur for collection the cheque was returned 

due to insufficiency of fund.   

 

19.  Having regard to law and facts as discussed above I find that 

complainant/respondent has been able to fulfil the requirements of Sec.138 of 

N.I. Act .  

 

20  In view of the above, I find that the Ld. Court below rightly 

convicted the accused/appellant and in my considered opinion it requires no 

interference.   

 

21.  In view of the above, I find no merit in the appeal. The judgment 

and order and sentence passed by the Ld. Court below are hereby affirmed.  

 

22.  Accordingly, the Appeal stands dismissed on contest.    

23.   The convict/appellant is hereby directed to pay the fine amount 

within one month from the date of this order.  
 

24.   Send back the LCR.     
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 25.  Given under my hand and seal of this court on this 25th day of 

May, 2016.  

 

 

 

        ( S. Das ) 
      Additional Sessios Judge, 
               Sonitpur, Tezpur.   
  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

   

      

 


